IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BUCKI NGHAM TOMNSHI P
V.

HON. KEN WYKLE, ADM NI STRATOR,
FEDERAL H GHWAY ADM NI STRATI ON,

: CIVIL ACTI ON
DAVI D LAWON, CH EF OF PLANNI NG :
REG ON 3, FEDERAL H GHWAY : NO. 99-621
ADM NI STRATI ON, :

DELAWARE VALLEY REGQ ONAL
PLANNI NG COW SSI QN, and

BRADLEY L. MALLORY, SECRETARY

FOR THE DEPARTMENT OF :
TRANSPORTATI ON, COMVONVEALTH COF :
PENNSYLVANI A :

VEMORANDUM ORDER

This case arises out of the proposed inprovenent of
U S. Route 202, Section 700 (“Section 700”). Section 700 extends
fromjust south of Pennsylvania State Route 63 in Mntgonery
Townshi p, Montgomery County, to Pennsylvania State Route 611
Bypass in Doyl estown Townshi p, Bucks County. This section of
hi ghway is approximately 9 mles in length, covers 9,100 acres
and crosses 2 counties and 8 nunicipalities. Plaintiff
Bucki ngham Townshi p al | eges that defendants Wkle, Lawon and
Del awar e Val | ey Regi onal Pl anning Comm ssion (“DVRPC’) violated a
variety of federal and state |laws during the process of
consi dering the aforenenti oned hi ghway construction project.

Pennsyl vani a Departnent of Transportation (“PennDOT”) Secretary



Mal | ory has intervened as a defendant and plaintiff has filed an
amended conpl ai nt asserting clains agai nst him

Presently before the court are plaintiff’s notion for
partial summary judgnment, plaintiff’'s “supplenentation” to its
nmotion for partial summary judgnent and plaintiff’s notion for
sanctions and contenpt. Plaintiff is noving for summary judgnent
at this juncture solely on its NEPA claim

The Administrative Procedures Act |imts the court’s
review to the whole admnistrative record (“the Record”) before
the relevant agency at the tine of its decision. See 5 U S. C

8§ 706; Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U S.

402, 420 (1971); H ggins v. Kelly, 574 F.2d 789, 792-94 (3d Cir.

1978);, Twiggs v. U S. Small Bus. Admin., 541 F.2d 150, 152-53 (3d

Cir. 1976).

The Federal H ghway Adm nistration (“FHWA’) originally
filed the Record in August 1999. The essence of plaintiff’s NEPA
claimis that defendants nmani pul ated the Record by: (1)
conceal i ng certain docunentation, correspondence, set-ups,
assunptions, fornul ae, co-efficients and other data underlying
the Final Environnental |npact Statenment (“FEIS"), U S. 202
Traffic Analysis for Section 700 Supplenment No. 4 (“Suppl enent
No. 4”) and the Record of Decision (“ROD’) so as to prevent
di sclosure to the public and inclusion in the Record; (2)

destroyi ng such informati on and docunentation also to prevent



di scl osure to the public and inclusion in the Record; and, (3)
mani pul ati ng the ROD and Suppl enent No. 4 by manufacturing data
and assunptions without any true enpirical basis so as to advance
the Section 700 project despite its alleged negative inpacts on
plaintiff.

In response to previous notions by plaintiff, on
Novenber 19, 1999 the court ordered defendants to make the Record
whol e by “filing and providing to plaintiff all docunentati on,
correspondence, set-ups, assunptions, fornulae, co-efficients and
ot her data concerning U S. 202 Traffic Analysis for Section 700
Suppl enent No. 4 and DVRPC Responses to Bucki ngham Comments 1-4
(April 1998), all comrunications between the Pennsyl vani a
Departnent of Transportation and the Federal H ghway
Adm ni stration and within the FHWA regarding the rel ationship
bet ween the Pool’s Corner project and Section 700, and any
versi on of Suppl enent No. 4 dated Decenber 1996 which may exist.”
On Decenber 17, 1999, defendants supplenented the Record pursuant
to that court order.

Plaintiff subsequently filed the instant
“suppl enentati on” and notion for sanctions and contenpt,
mai nt ai ni ng that defendants have still not nade the Record whole
or disclosed certain information to the public and continue to

base the ROD on manufactured or inconplete data.



Plaintiff relies on the opinion of Dr. Anthony
Tomazinis, a Professor of Gty Planning and Transportation
Pl anning at the University of Pennsylvania.! Dr. Tomazinis
asserts that the information presently in the Record is
insufficient to create a report such as Supplenent No. 4.2 He
therefore concludes that the record could not possibly conprise
all the information before FHWA at the tine it issued the ROD
Plaintiff also points to the acknow edgnent of two
DVRPC enpl oyees that certain set-ups and assunpti ons were
di scarded by DVRPC. Defendants assert that sone of the setups
and assunptions fromthe traffic nodel used to conduct the
anal ysis in Supplenent No. 4 are not avail able as they existed at

the time Supplenment No. 4 was created sinply because the traffic

The nost substantial Tomazinis subm ssion, Exhibit Cto
plaintiff’s “supplenentation,” is replete with handwitten edits
whi ch appear to be made by the sane individual who scribbl ed
handwitten edits in the body of plaintiff’s “suppl enentation.”
The court certainly cannot discern whether such changes were made
prior to Dr. Tomazinis placing his signature on the statenent or
after the fact. While the court may not consider the statenents
of Dr. Tomazinis insofar as they suggest nerely a di sagreenent
anong experts about the type of analysis ideally enployed, see
Marsh v. Oregon Natural Resources Council, 490 U. S. 360, 377-78
(1989), they may be pertinent to show the possibility that data
necessary to the analysis which was enpl oyed was i gnored or never
exi st ed.

2For exanpl e, Docurment #9 of defendants’ Decenber 17, 1999
suppl enental filing purports to include the set-ups or
assunptions used in creating Supplenment No. 4. Dr. Tomazinis
clainms that Docunent #9 presents only “prototypes,” which
general ly describe the nature of the assunptions, and does not
i nclude the actual values which are necessary to the analysis
under | yi ng Suppl enment No. 4.



nodel is a conputer programwhich is constantly revised in the
ordi nary course of business to accommpbdate updated forecasting
met hodol ogy, conputer technol ogy and popul ation and traffic-
rel at ed dat a.

Def endants persistently aver that the Record as
suppl enented represents the conplete record before FHM at the
time it filed the ROD. Def endants’ subm ssions on this issue,
i ncluding a declaration by W Thomas Wal ker of DVRPC, assert that
the data and docunents plaintiff seeks are contained in the
Record and point to the specific |ocations of such data and
docunents. Defendants’ subm ssions, including Dr. Wal ker’s
decl aration, also suggest that analysis of that data by a
conput er program known as TRANPLAN, which is available for
purchase by the public, will allow plaintiff’s expert to recreate
the results set forth in Supplenment No. 4.°3

Summary judgnent for plaintiff onits NEPA claimis
i nappropriate because it does not clearly appear fromthe
pertinent record, construed in a light nost favorable to the non-
novants, that defendants wi thheld fromthe adm nistrative record,
by conceal nent or destruction, data necessary to eval uation of

t he ROD.

Dr. Wl ker’s declaration states that Supplenent No. 4 could
be recreated by using the TRANPLAN programin conjunction wth
the “Network,” the “Prototype Setups” and the trip tables, all of
which all egedly were provided in the Decenber 17, 1999 filing.

5



Plaintiff’s notion for sanctions and contenpt will be
denied as plaintiff has not denonstrated that defendants have
violated the court order of Novenber 19, 1999. The tine has
arrived, however, definitively to resolve the lingering dispute
regardi ng the conpl eteness of the Record. The court will require
def endants to produce to plaintiff information necessary to
eval uate the conpl eteness of the Record and to affirm under oath
that the Record is conplete so that this natter may proceed to
resol ution.

ACCORDI NG&Y, this day of February, 2000, upon
consideration of plaintiff’s Mdtion for Partial Summary Judgnent
(Doc. #29, Part 1) and “Suppl enentation” thereto, plaintiff’s
Motion for Sanctions and Contenpt (Doc. #62) and defendants’
responses to each, IT IS HEREBY ORDERED that plaintiff’s Mtion
for Partial Sunmary Judgnment is DENIED and plaintiff’s Mtion for
Sanctions and Contenpt is DEN ED, however, defendants shal
wthin twenty days file and produce to plaintiff any
docunent ati on, correspondence, set-ups, assunptions, fornulae,
co-efficients and ot her data supporting Suppl enent No. 4
(including the informati on described in defendants’ Brief in
Qpposition to Plaintiff’s Supplenentation) in a conputer diskette
format prepared for use with the TRANPLAN program produce to
plaintiff a copy of the TRANPLAN program and any instructions
necessary for running the program and, file sworn affidavits

frompersons with direct know edge verifying that defendants have



filed in the adm nistrative record and produced to plaintiff al
docunents, data and other pertinent information on which FHMA
relied in creating its Record of Decision or which served as the
basis for any information on which FHWA so relied, and detailing
the nature of any assunptions, set-ups or related data which has
been irretrievably discarded or |ost and the reasons therefor.

BY THE COURT:

JAY C. VWALDMAN, J.



